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REPLY TO RESPONSE TO
MOTION FOR STAY OF EXECUTION
OF OCTOBER 9, 2013 EXECUTION DATE

As an initial matter, Respondent’s response to Schad’s Motion for Stay was
filed outside the parameters of this Court’s scheduling order and without request for
leave to file out of time or for a continuance.

Second, Schad’s Reply Brief explains that he has not presented a second or
successive petition. He presents a valid basis to reopen judgment pursuant to Rule
60(b). He could not file a ripe motion until the mandate issued in this court re-vesting
jurisdiction. There has been no abusive delay.

Finally, the state’s interest in finality is not strong where the State appointed
ineffective counsel for Schad, twice, and seeks a windfall by executing him pursuant
to an unconstitutional sentence. Moreover, as the Supreme Court stated in Gonzalez,
Rule 60(b) is an equitable exception to finality. The whole purpose of rule 60(b) is to
provide an exception to finality when justice requires.

Justice requires it here.

CONCLUSION
For all these reasons, and those stated in Schad’s opening and reply briefs, this

Court should issue of Stay of Execution.

Respectfully submitted this 1st day of October, 2013.
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